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New Ruling Regarding Overtime Compensation 
 

By Erin K. Tenner, Partner, Gray·Duffy, LLP 
 
 
On January 9, 2017, the 9th Circuit Court of Appeals ruled that 
service advisors are not exempt from overtime.  The case was 
sent back to District Court for a hearing consistent with that 

ruling.  The decision was made on remand from a U.S. Supreme Court ruling that 
found that the Court of Appeals had inappropriately deferred to the Department of 
Labor's 2011 interpretation of its finding in Navarro v. Encino Motorcars and 
concluded that the Court of Appeals should have instead analyzed the statute on 
its merits without deference to the Department of Labor's position. The Court did 
an analysis based on the legislative intent of the statute and concluded that if the 
legislature had intended to include service advisors in the overtime exemption, 
they would have specifically done so.  The Court did not consider or discuss FLSA 
(Fair Labor Standards Act) sections that provide exclusions for commissioned 
employees or for employees doing work that is directly and closely related to 
exempt work. 
 
Because this is a Court of Appeals case, it could still be overruled by the Supreme 
Court on different grounds from the original appeal.  Chances are it will be 
challenged (at some point, if not in this case) since it conflicts with holdings by the 
Fourth and Fifth Circuits on the same issue and with a ruling by the Supreme 
Court of Montana.  In the meantime, dealers should analyze whether their service 
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advisors are subject to overtime requirements in the first place.  This case does 
not affect service advisors who are not subject to overtime under 29 USC 
207.  This depends on a number of factors.  If they are subject to overtime under 
FSLA, the exemption previously provided for service providers by Section 
213(b)(10)(A) no longer applies.    
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